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:: IN THE COURT OF THE DISTRICT JUDGE:::::::::::::::NALBARI :: 

Title Appeal No. 01/2017 

        

From the judgment and order dated 31/10/2016 passed by learned Civil Judge, Nalbari, 

in connection with Case No.T.S.02/13 under order 41 and section 96 of   CPC. 

                        Present   :  Mrs. S. Begum 
                                          District Judge, 
                                          Nalbari. 
                

                         1. Sri Abhijit Sarma. 

                               S/O-Sri Biren Sarma, Proprietor of 
                               M/s Gopal Rice Mill. 
2. Sri Biren Sarma. 
                               S/O- Late Gopal Sarma. Both are resident of 
                               Vill- Digheli.Mouza-Bahjani. 
                               P.S & Dist-Nalbari (Assam).....Appellant/defendant. 
                          
                                - VS - 

                         1.Sri Pradip Kumar Sarma. 

                         2.Sri Umesh Chandra Sarma. 

                         3.Sri Prabhas Ch. Sarma. 

                            All sons of late Rajat Ch. Sarma.                      

                         4.Smt. Gnanada Sarma. 

   W/O-Late ananta Sarma. 
   R/O-Vill- Barahara 
   P.S-Dist- Nalbari (Assam)........Respondent/plaintiff. 
 
                            5.D.C Nalbari. 
6. Pollution Control Board, Assam, Bamunimaidum-Ghy. 
Represented by its Chairman. 
7. DIC, Nalbari. 
8. President, No.8 Uttar Bahjani Gaon Panchayat,chankuchi. 
  

               Advocate for the  appellants        : Mr. M. Haque & P. Deka. 

               Advocate  for the respondents     : Mr.  A Mazid.   

                Date of hearing           :  28/11/18. 

      Date of Judgment        :  12/12/18. 

 

 J U D G M E N T 
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 The instant appeal has been filed by appellant/ Sri Abhijit Sarma and  Sri Biren 

Sarma under section 96 r/w order 41 Rule 1 & 2 of the CPC challenging the judgment 

and decree dated 31/10/16 passed by learned Civil Judge, Nalbari in connection with 

T.S. Case No.2/13 whereby learned trial court decreed the suit as prayed for by the 

respondent/plaintiff.   

 

2. The gist of the suit filed by the plaintiff is that plaintiffs are the next door 

neighbours of the defendant No.1 & 2 and the residential plot of the plaintiffs No.1 & 2 

is situated adjoining 5 feet of the northern side and residential plot of plaintiffs No.3 & 

4 is situated at the adjoining 30 feet of the south of the land of defendant No.1 & 2. It 

is contended that the residential house of defendants No.1 & 2 is situated on the land 

which is covered by Dag No.284 and 444 and that the residential plot of land of 

plaintiffs No.1 & 2 is situated on the land of Dag No.284 and the residential plot of 

land of plaintiffs No.3 & 4 is situated on the land of Dag No.444 under Patta No.17. It 

is stated that the defendant No.2 executed registered gift deed bearing No.272/11 

dated 17/2/11 in favour of defendant No.1 for establishing the Huller-Seller Rice Mill 

and Grinder. It is stated that the defendant No.2 fraudulently cited the false boundary 

of the land donated in the schedule of the gift deed to derive unlawful and undue 

advantage. It is further contended that defendant No.1 & 2 established rice Mill and 

Grinder named M/s Gopal Rice Mill at the residential plot of land without any consent 

and connivance of the plaintiffs. The defendant No.1 & 2 by fraudulent mis-

representation of act obtained no objection certificate from the local Panchayat 

Secretary, village Headman and and the pollution control board of Assam. 

Subsequently defendant No.2 executing another register deed bearing No.337/11 

dated 23/2/11 rectified the Dag and Patta No. cited in register gift deed dated 17/2/11. 

but the boundary was not rectified. The plaintiff further averred that the operation of 

the Mill caused pollution, nuisance, injury and discomfort to the plaintiffs. While 

plaintiffs preferred the representation before the Deputy Commissioner, Nalbari, 

secretary & President of No.8 Uttar Bahjani gaon panchayat Chandkuchi who are the 

proforma defendants No.3,7 & .. respectively for taking action for removal of the 

nuisance then the proforma defendant No.7 and the local village Headman defendant 

No.8 issued certificate that defendant No.1 got no objection certificate for 

establishment of the Mill from them by mis-representation of facts. It is further averred 

that dust which emanated from the Mill polluted the air and entered  into  the dwelling 
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houses and campus of the plaintiffs and also entered into the the orchard grown by 

the plaintiff's and the various  trees grown by the plaintiff's are adversely  affected. It 

is also stated that the dust and noise pollution caused by the operation of the Mill also 

adversely affected the health of the plaintiffs and other family members and due to 

severe noise pollution emanating from the mill the studies of the children of the 

plaintiffs families are badly affected. It is stated that the defendant No.1 & 2 have no 

right to create nuisance and to infringe  the plaintiffs right of peaceful enjoyment of 

their lives and property. Hence the case of the plaintiffs for passing a decree that the 

defendant No.1 and 2 have been unlawfully running the Mill causing pollution and 

creating nuisance to the plaintiffs and thereby causing infringement of the plaintiff's 

right to peaceful enjoyment of their lives and properties; passing mandatory injunction 

by directing the defendants to remove the Mill; permanent injunction and other 

consequential relief. 

 

3. The suit of the plaintiffs is resisted by the defendant by filing written statement 

denying all the allegation leveled against them by the plaintiffs. The defendant averred 

that suit  is bad for non-joinder of necessary parties and is not maintainable in its 

present form. It is also averred that government of Assam is also necessary party in 

the suit.  It is stated that defendants No.2 executed a gift deed in favour of defendant 

No.1 bearing gift deed No.272/11 dated 17/2/11 and later on due to clerical mistake in 

the schedule of the dead the gift deed was rectified on 22/3/11 by gift deed bearing 

No.337/11. It is stated that defendant No.1 who is the son of defendant No.2 being an 

un-employed youth applied for loan amounting to Rs. 7 lakhs for his self employment 

from Assam Khadi and Village Industries Board, Nalbari and after obtaining the 

amount under PMEGP programme, the defendant No.1 established a Huller -seller Rice 

Mill in the name and style of M/s Gopal Rice Mill on their residential place by obtaining 

no objection certificate  from village Headman, local Panchayat and from other 

authorities and after obtaining certificate from  pollution control board and license 

from concerning authority i.e DIC, Nalbari. It is further averred that plaintiffs have 

made false allegation against the defendants about pollution caused due to running of 

the said Mill. It is also stated that the concerning authority has properly visited the site 

of the Mill and locally inspected the same and after getting no objection certificate and 

license from the concerning authority the Mill was established. It is also stated that all 

the allegations leveled against the defendants regarding dust and noise pollution and 
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creating nuisance causing hazardous affect, causing irreparable loss, injury, hardship 

to the plaintiffs is totally false. It is also stated that the Mill is not situated in a thickly 

populated area rather there is thin population in the area where the Mill is situated. 

Under the above circumstances the defendant prayed for dismissing the suit of the 

plaintiffs. 

 

4. On perusal of the pleadings and after hearing learned counsel for both the 

sides, the trial court framed the following issues :- 

(I) Whether there is any cause of action for the suit  ? 

(II) Whether the suit is maintainable in its present form 

(III) Whether the suit is bad for non-joinder of necessary parties ? 

(IV) Whether the defendant No.1 & 2 have been unlawfully running a Huller-Sheller 

Rice Mill and a grinder in their residential plot of land under the name and style of 

“M/s Gopal Rice Mill” causing pollution and creating nuisance to the plaintiff ? 

(V) To what relief or reliefs the parties are entitled to ? 

  

5. The learned trial court examined five number of witness for the plaintiffs side 

and two witnesses from the defendants side. Both the parties exhibited several 

documents in support of their case. 

 

6. The learned trial court on the basis of evidence on record and after hearing the 

arguments from both the sides decreed the suit in favour of the plaintiffs. 

 

7. On being aggrieved with the judgment and decree passed by learned trial court 

the defendant side preferred the present appeal on various ground narrated in the 

appeal memo. 

 

i) It is contended that the suit is bad for non-joinder of necessary parties. The state of 

Assam is not made party in the suit although the state of Assam is necessary party 

hence the suit is not maintainable and liable to be dismissed but the learned Trial court 

failed to consider this important aspect. 

  

ii) It is contended that the defendant no 3, 4 and 5 are Government officials/ 

department and they are made parties in the suit in their official capacity, but no 
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notice under section 80 of CPC were issued before the institution of the suit and no 

leave is prayed for before institution of the suit, therefore the suit is not maintainable 

as such the decree is not sustainable in the eye of law. 

  

iii) It is contended that the learned trial court failed to appreciate the evidence on 

record in its proper perspective in deciding the issues. That the learned trial court 

failed to appreciate the Exhibit Prathmacha which was issued by the Pollution Control 

Board of Assam vide Memo No-WB/GU/MS1384/10/45/35A. 

  

iv) It is contended that the learned trial court failed to appreciate the facts of the case 

in its proper prospective. The Respondents/ Plaintiffs wrongfully mislead the Hon'ble 

court by stating that NOC of Pollution Control Board is required. Actually vide Gazette 

notification of Assam vide Memo No-WB/G907/1314/03 dated 1-10-2013 (Ext-

Ditiyacha) clearly state that establishing a small industries including Rice Mill, including 

Rice Puff manufacturing is not required any consent from the Board, or consent 

exempted industries, under water (Privations  Control of Pollution) Act and AIR 

(Prevention and Control of Pollution) Act 1981, but the learned trial court failed to 

appreciate this exhibits in its proper perspective and decreed the plaintiffs suit illegally 

therefore it is not sustainable and liable to be set aside. 

  

v) It is contended that the Plaintiff's suit was barred by law of Waiver acquiescences 

and estoppel as the plaintiff knew that the appellants took loan of Rs 7 lacs from the 

bank and started establishing the Rice Mill at that place from 2011, never raised any 

objections till the Rice Mill was operational, and only in 2013, the suit for injunction 

was filed. It is submitted that the learned trial court never considered this aspect while 

decreeing the suit in favour of the plaintiffs. 

 

vi)  It is contended that the plaintiffs measurably failed to establish necessary 

ingredients of nuisance and its extent by specific evidences of such nuisance and the 

learned trial court while considering such nuisance failed to appreciate the facts and 

circumstances of the case and wrongfully decreed the suit in favour of the plaintiffs. 
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vii) It is contended that the learned trial court failed to consider the law that the suit of 

the plaintiffs are expressly barred under section 34, 41 and other provisions of law of 

Specific Relief Act. 

  

viii)  It is contended that Ext-4, Ext-5 and Ext-6 were issued by concern village 

Headman, Secretary of Gaon Panchayat and Member of Zila Parisad at the instances of 

the plaintiffs rebutting their own certificates issued earlier to the appellants for 

establishing the Rice Mill, and that before issuing such documents Ext-4, Ext-5 and 

Ext-6 no enquiry, show cause and information was shown to be given to the appellants 

and therefore these exhibits cannot be relied upon in deciding the case. Moreover 

these exhibits were not duly proved by the plaintiffs as per Evidence Act. 

  

ix) It is contended that the plaintiffs subsequently produced certain documents which 

were shown to be issued after institution of the case and during pendency of the suit 

and these  documents were exhibited without leave of the Hon'ble court and without 

any specific plea to that effect causing irreparable injuries and losses to the appellants, 

but the learned trial court failed to consider this important aspect. 

  

x) It is contended that the learned trial court failed to consider the Order dated 21-04-

2014 passed in W.P(C) No 2128/2014 by the Hon'ble High Court staying the order 

dated 28-01-2014 passed by Pollution Control Board Assam- Defendant no 4, in 

respect of same facts and circumstances of the case and said order dated 21-04-2014 

passed in W.P.(C) No. 2128/2014 is still operational and pending before the Hon'ble 

High Court for final disposal therefore this impugned Judgment and Decree is bad, 

liable to be set aside and quashed. 

 

xi)  It is contended that  the state of Assam is not made party in the suit although the 

state of Assam is necessary party and hence the suit is not maintainable and liable to 

be dismissed but the learned Trial court failed to consider this important aspect. 

  

(xii) it is contended that the learned trial court also heavily relied upon on the evidence 

of P.W.6 Sri Jayanta Kumar Das in deciding the case whereas the said witnesses never 

submitted any such spot verification report of Sri Binay Das that the said Rice Mill 
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caused any such air and noise pollution in the area and therefore the findings given by 

the learned trial court is not sustainable in law and is liable to be set aside. 

  

(xiii) It is contended that the GM DICC-Nalbari supported the case of the appellants 

and being the concern authority of establishing the industry never raised any 

objections to the establishment of the Rice Mill in that locality, but the learned trial 

court never considered this important aspect in deciding the suit. 

 

8. The argument put forwarded by learned counsel for both the side are 

considered by me. The argument of appellant is mainly based on the ground 

mentioned in the memo of appeal. Per contra the respondent side argued supporting 

the judgment and decree passed by learned trial court and submitted that the 

impugned judgment and decree which is based on evidence on record does not 

require any interference from this appellate court.  I have also scrutinized the oral as 

well as documentary evidence adduced by the parties. Now let me give my findings on 

the respective issue. 

 

ISSUE NO.1 

 

9. Whether there is any cause of action for the suit ? The learned trial 

court decided this issue in affirmative. The plaintiffs filed this suit for 

declaration,mandatory injunction  requiring  the defendant No.1 & 2 to abate the 

nuisance by removal of the mill and permanent injunction with other consequential 

relief. The plaintiffs in his pleadings brought allegation that defendant No.1 & 2 have 

been running a Huller-seller Rice Mill and Grinder adjacent to the residence of the 

plaintiffs. It is also stated that the said area where defendant Mill is situated is a 

residential area. It is further alleged that the running of the Mill by the defendants has 

caused air and noise pollution which has adversely affected the health of the plaintiffs 

and other members of their families. It is also contended that the studies of the 

children of the plaintiffs families have badly suffered due to noise pollution. It is 

contended that various fruit plants and other plants grown in plaintiff's land  are 

adversely affected by the dust and  air pollution emanated from the said Mill. It is also 

contended that the act of the defendant have caused environmental pollution, 

nuisance and affected the plaintiffs peaceful existence in their land. The defendant 
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No.1 & 2 denied the allegations leveled against them and averred that they have been 

running the Mill after obtaining due permission from the concerning authority. From 

the pleadings it appears that there is cause of  action for the suit. The learned trial 

court has correctly decided the issue No.1 in favour of the plaintiffs. 

 

ISSUE No.2 

 

10. Whether the suit is maintainable in its present form ? The learned trial 

court decided this issue in favour of the plaintiffs. The defendant No. 1 & 2 though 

averred in their W/S that the suit of the plaintiffs is not maintainable but the written 

statement is silent why the suit is not maintainable. No ground has been shown 

regarding non-maintainability of the suit. The plaintiffs suit is for declaration, 

mandatory and permanent injunction. The suit is found to be maintainable in its 

present form. I agree with the decision of the learned trial court on this issue. 

 

ISSUE No.3 

11. Whether the suit is bad for non-joinder of necessary parties ? The 

defendants in their written statement contended that the suit is bad for non-joinder of 

necessary parties. It is claimed that government of Assam is also involved with the 

facts of this case and hence government of Assam is also a necessary party. In the 

instant case plaintiffs only sought relief against defendant No.1 & 2 and allegations is 

leveled that defendants No.1 & 2 are creating air and noise pollution by running a Rice 

Mill unlawfully in the residential area causing infringement of the right of the plaintiffs 

in their peaceful enjoyment of lives and properties. No relief has been  sought against 

the government by the plaintiffs. The learned trial court has rightly decided that 

government of  Assam is not a necessary party and that the suit can be adjudicated 

upon without impleading the government of Assam a party to the suit. It appears that 

without making Government of Assam a party to the suit the suit can be adjudicated 

upon. It also appears that already D.C, Nalbari and other authorities involved in issuing 

permission to the defendants to construct the Mill has been already impleaded as 

proforma defendant. This issue is decided in affirmative in favour of the plaintiffs. 

 

ISSUE NO.4 
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12. Whether the defendant No.1 & 2 have been unlawfully running a 

Huller-Sheller Rice Mill and a Grinder in their residential plot of land under 

the name and style of “M/s Gopal Rice Mill” causing pollution and creating 

nuisance to the plaintiff ? The plaintiff in their plaint as well as in the evidence  

claimed that the defendant No.1 and 2 established a Huller-Sheller Rice Mill and 

Grinder under the name and style of M/s Gopal Rice Mill at their residential plot of land 

covered by Dag No.284 under patta No.17 and as described in the schedule of the 

plaint without the consent and connivance of the plaintiff causing air pollution,  

nuisance and annoyance to the  plaintiffs and other member of their families. It is 

contended that the plaintiffs are the next door neighbours of the defendants No.1 & 2. 

the residential plot of land of the plaintiff No1 & 2 is situated on the adjoining North 

and the residential plot of land of the plaintiff No3 & 4 is situated on the adjoining 

South of the residential plot of land of the defendant No.1 & 2. The plaintiffs also own 

and possess their basti land on the contiguous West of the residential plot of land of 

the defendant No.1 & 2. The residential house of the defendant No.1 & 2 is situated 

on the land covered by Dag No.284 and 444 and the residential plot of land of the 

plaintiff No.1 & 2 is situated on the land of Dag No.284 and the residential house of 

the plaintiff No.3 & 4 is situated on the land of Dag No.444 and the basti land of the 

plaintiffs is situated in both the Dags above mentioned and is covered by the same K.P 

Patta No.17 of village Barajara. The defendant No.1 & 2 established a Huller-Sheller 

Rice mill and a Grinder at their residential plot of land as stated above under the name 

and style of “M/s Gopal Rice Mill” showing the defendant No.1 as its sole proprietor 

without the consent and connivance of the plaintiffs and they have been running the 

mill causing pollution and nuisance to the plaintiffs and other members of their families. 

 

13. It is contended both in the plaint as well as in the evidence of the plaintiff that 

the defendant No.2 executed a Regd. Gift Deed No.272/11 dated 17/02/2011 in favour 

of the defendant No.1 for the purpose of establishing the Huller-Sheller Rice Mill and 

Grinder stated above. The defendant No.2 fraudulently cited the false boundaries of 

the land donated in the schedule of the said gift deed to derive unlawful and undue 

advantage.  Subsequently the defendant No.2 executed another registered deed 

No.337/2011 dated 23/02/2011 rectifying the patta number and dag number cited in 

the aforesaid Regd. Gift deed dated 17/02/2011 but the boundary shown in the said 

deed was not rectified. In the  schedule of the Regd. Gift deed as cited above, the 
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plaintiff No.2 Umesh Sarma has been shown to be the southern boundary man and 

one Pramod Sarma has been shown to be the northern boundary man and one Mahin 

Das has been shown to be the western boundary man of the land gifted by the 

defendant No.2 in favour of the defendant No.1 for the purpose of establishing the 

said rice mill. In fact the plot of land where the mill is established is bounded on the 

north by the residential plot of land of the plaintiffs No.1 & 2, on the south by the 

residential plot of land of the plaintiffs No.3 & 4 and on the west by the basti land of 

the plaintiffs. The defendant No.1 by virtue of the said gift deed obtained the 

necessary permission and “no objection” for establishing the said rice mill by 

fraudulent misrepresentation of facts and installed the rice mill on 02/11/2011 and 

thereafter started operation of the mill causing pollution, nuisance, injury and 

discomfort to the plaintiffs. That the said mill has been installed on the southern 

boundary of the plaintiffs No.1 & 2's residential house just at a distance of about five 

feet from their residential houses. The said mill is also situated at northern boundary 

of the residential house of plaintiff No. 3 & 4 at a distance of about 30 feet from the 

residential houses of the plaintiffs No. 3 & 4. It is testified that the dust emanating 

from the said mill spread in the air and enters into the dwelling houses and campus of 

the plaintiffs and also enters into the orchard grown by the plaintiffs on their basti land 

which is situated on the contiguous west of the residential plot of land of the 

defendant No.1 & 2. It is disclosed that there are 40 nos. of mango trees, 6 nos. of 

jack fruit trees and 8 nos. of papaya trees and other valuable jirats on that said plot of 

land of the plaintiffs. The said mango trees, jack fruit trees and papaya trees and other 

jirats are adversely affected by dust and noise pollution emanating from the said mill. 

The trees are not bearing fruits in the way in which they should have borne to them 

resulting in heavy loss to the plaintiffs. It is further deposed that the dust and noise 

pollution have adversely affected the health of the plaintiffs and other members of 

their families. The plaintiffs No. 1 & 2 have been suffering from ear, nose and throat 

troubles after the operation of the mill and the plaintiffs No.2 has also been suffering 

from severe hypertension and other ailments due to pollution caused by the operation 

of the mill. The student members of the plaintiffs families are badly suffering and they 

are  not in a position to devote to their studies due to severe noise pollution 

emanating from the mill as the mill has been operated daily from 7 am to 7-30/8-00 

pm violating the rules and regulations prescribed for operating the mill. It is deposed 

that the defendant No.1 & 2 owe a solemn duty towards the plaintiffs being their next 
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neighbours to take care of their peace and comfort. The defendant No.1 & 2 in total 

disregard to their duties towards the plaintiffs and other members of their families 

started the mill. That the defendants No.1 & 2 have no right to create nuisance and to 

infringe the plaintiffs right to peaceful enjoyment of their live and properties and they 

are bound to abate such nuisance. 

 

14. The plaintiff exhibited the certified copy of registered gift deed bearing 

No.272/11 dated 17/02/11 and rectification deed bearing No.337/11 dated 23/02/11 

executed in favour of defendant No.1 by defendant No.2 as Ext-2 & 3. He also 

exhibited the zamabandi copy of K.P patta No.17 of villiage Barajara, mouza Bahjani as 

Ext-1.  The Ext-2 shows that originally land measuring 1 katha 5 lechas of N.P patta 

No.12 dag No.467 of Barajara village  was shown to be gifted first but Ext-3 the 

rectification deed shows that actually land measuring 1 Katha 5 lachas of Barajara of 

mouza Bahjani which was covered by K.P patta No.17 dag No.284 was gifted to 

defendant No.1 by defendant No.2. The boundaries of the gifted land was shown as 

north land of Pramod Sarma, south land of Umesh Sarma, East road west land of 

Mahin Das. In both the Ext-2 & 3 the boundaries were described as same. Evidence of 

PW-1- PW-4 who are the plaintiffs shows that the Rice Mill has been established and 

running over the residential land of defendant No.1 and 2 which is contiguous to the 

residential house of plaintiffs. It is testified that on the southern boundary of the  land 

of the plaintiff No.1 and 2 just at a distance of 5 feet from their residence and at the 

northern boundary of the land of plaintiffs No.3 & 4 at 30 feet distance from the 

residential house of plaintiff No.3 and 4 the mill is situated. The defendant No.1 in the 

written statement as well as evidence stated that the mill was running in the land 

gifted to him as per the rectified deed Ext-3 i.e over the plot of land of Dag 284 of K.P 

patta No.17 of village Bahjani. The boundary shown regarding the gifted property vide 

Ext-3 is North-Promod Sarma, South-Umesh Sarma, West-Mahin Das and East-Road. 

Though the gift deed Ext—3 did not show land of plaintiffs Pradip, Gyanada, Prabhas 

however, it is admitted by the defendant No.1 Abhijit that on the northern boundary of 

the mill the residence of the plaintiffs No. 1, 2 Pradip and Umesh are situated and at 

the southern boundary the houses of plaintiff Gynanda and Prabhas are situated. It is 

also admitted that on the western side of the mill basti land of plaintiffs is situated.  

He during another part of cross-examination disclosed the boundary where the Mill 

was situated as follows. East-Road, West-land of plaintiff, Naba Sarma and defendant, 
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South-land of Gyanada Sarma, Prabhas Sarma and Umesh Sarma and in the North-

land of plaintiff. It is admitted by him that first his father gifted land of N.K patta dag 

No.467 wrongly and the boundary of the said land is as follows:To the north- land of 

Promod Sharma, South- land of Umesh Sarma, East- road and to the West-land of 

Mahin Das. He admitted that in the rectified deed the names of plaintiffs is not shown 

in the boundary of the gifted land and that boundaries shown in the rectified deed is 

different from the actual boundary of the land where the Mill is situated.  So it is the 

admitted position that the plaintiffs have their residence contiguous to the land where 

Rice Mill has been constructed and run by the defendant No.1 but in the boundary of 

the schedule of the rectified gift deed Ext-3 their names were not shown as the 

boundary man. 

 

15. The PW-5 Jayanta Kr. Das who is the Asstt. Executive Engineer of Regional 

Office of Pollution Control Board, Assam and who has been authorized by the Board to 

depose in the case, revealed during his evidence that one Sri Binoy Das made spot 

verification of the Huller- Sheller Rice Mill and Grinder and later on some other person 

had conducted spot verification 2 to 3 times. On the basis of the report available in the 

office he has stated that the M/s Gopal Rice Mill was not established in the plot of land 

which was shown at the time of obtaining permission for establishing the Rice Mill. It is 

disclosed that at the time of obtaining permission  the four boundaries were shown as 

North- Promod Sarma, South- Umesh Sarma, East-road and West-Mahin Das. But on 

spot verification it was found that the Rice Mill was established in the land where the 

four boundaries are North-Pradip Sarma and Umesh Sarma, South-Prabhas Sarma and 

Gyananda Sarma, East- road and West-Pradip Sarma. The learned counsel of the 

appellant strenuously argued that this witness has no personal knowledge about the 

field verification report and he never visited the cite of the Mill and hence his evidence 

should not be relied upon. But it appears that he is authorized by the Board to depose 

and that his evidence is based on official record. I find nothing to disbelieve his 

evidence based on official record. The evidence of PW-5 clearly established that the 

defendant No.1 established the Rice Mill in a plot of land which was different from the 

land and boundaries shown in the gift deed Ext-3. The evidence of PW-5 also shows 

that the Mill was established by the defendant No.1 in the  plot of land which was not 

shown to the pollution control Board at the time of permission sought from the 

pollution control Board. Ext-14 which is the closure notice  of Pollution Control Board 
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also shows that during several verification by the Board on getting public complaint it 

was found by the Board that the Mill was established in a plot of land other than the 

plot of land for which documents were submitted by the defendant for taking consent 

to establish the Mill. During cross-examination of PW-5it is nowhere agitated that Mill 

was established at a plot of land other than the plot of  land for which documents was 

submitted by the defendant No.1 at the time of getting consent from the Board. 

 

16. The plaintiff witness No.4 Jagadish Das (Gaonburah) also testified that though 

defendant No.1 obtained a certificate from him for establishment of a Rice Mill at 

village Barajara but the same was obtained by him by misrepresentation of facts and 

that the said Mill was actually established at the residential plot of land of defendant 

No.1 & 2. The defendant pointing out to Ext- Ga submitted that earlier the Gaonburah 

himself issued N.O.C. regarding establishing the Mill and so his evidence should not be 

believed.  But it is seen from the evidence on record that the Mill was situated at a 

different plot of land i.e at the residential plot of the defendant which is different from 

the land  and boundaries shown in the rectified gift deed.  The defendant side 

nowhere agitated the evidence that the boundary of the Mill and the boundary of the 

land mentioned in the schedule of the rectified deed are different. It is the case of the 

defendant that he established the Rice Mill at the land which was gifted to him by the 

defendant No.2. But it is established by the plaintiff and their witnesses PW-4 and PW-

5 that the Mill was established at a plot of land whose boundary is  not similar to the 

gift deed Ext-3. So definitely by misrepresenting the Gaonburha the certificate Ext-Ga 

was obtained from the Gaonburah. Evidence of Gaonburah who is a responsible person 

of the locality is found to be reliable 

 

17. From the above discussion it is found that the Huller-Sheller Rice Mill and 

Grinder in the name and style “M/s Gopal Rice Mill” has been established in a plot of 

land which is different from the land and four boundaries shown in the rectified gift 

deed executed by defendant No.2 in favour of defendant No.1. It is found that the 

defendant No.1 had established the “M/s Gopal Rice Mill” in his residential land which 

was not shown to the pollution Control Board, Assam or the village headman and 

secretary, No.8 Uttar Bahjani Gaon Panchayat, at the time of obtaining permission for 

establishing the same. 
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18. Now let me decide whether plaintiff has establsihed the fact that the defendant 

No.1 & 2 have been running the Mill causing noise and air pollution and creating 

nuisance to the plaintiff hampering peaceful enjoyment of their property. It is the case 

of plaintiff that the Rice Mill has created noise and air pollution hampering the peaceful 

enjoyment of their property. Already about the pleadings and evidence of the plaintiff 

in this regard has been discussed in details. They have vividly described how the Mill 

has caused air pollution and sound pollution for which ultimately the health of plaintiffs 

and their family members has been affected. It is also vividly described  how the 

studies of the children has been suffered for the sound pollution. The orchard grown 

by the plaintiffs are also affected. 

 

19. According to the plaintiff's evidence the residential plot of plaintiff Pradip and 

Umesh are situated at 5 feet distance from the Mill and that the residential land of 

plaintiff Gyabada and Prabhas are situated within 30 feet from the Mill. The DW-2 

Biren Sarma during cross-examination admitted that the boundary of plaintiff Pradeep 

Sharma and Umesh Sharma's land is 5 feet away from the Rice Mill. PW-1 Pradip in his 

cross-examination stated that there is 5 feet boundary wall between the land of 

plaintiff  and the Rice Mill. Defendant nowhere denied the above facts disclosed by the 

PW-1 during his evidence. The plaintiffs No.1 in his evidence stated that  the plaintiffs 

made representation to Deputy Commissioner, Nalbari and to the local Panchayat 

President, local Zila Parishad member and local Gaonburah for taking action for 

removal of the nuisance. The local members of the Nalbari Zila Parishad, Sri Rabin 

Misra as requested by the plaintiffs visited  their residence and he conceived the 

hazardous effect of pollution and nuisance caused by the operation of the said rice mill 

and he issued a certificate on 15/09/2012 accordingly. The local Panchayat Secretary 

also issued a certificate that the defendant No.1 got a “no objection” certificate for 

establishment of the mill from him by misrepresentation of the facts and the local 

Gaonburah also issued a certificate on 24/01/2012 to the effect that the defendant 

No.1 obtained a “no objection” certificate for establishing the said mill by 

misrepresentation of facts. Plaintiff exhibited Ext-II as the copy of representation 

before the D.C and Ext-4-6 as the certificates of Gaonburah, Secretary of concerned 

Gaonpanchayat, member Zilla Parishad respectively. These documents were nowhere 

challenged by the defendants during cross-examination of plaintiffs. The plaintiff also 

testified that they also approached the Hon'ble H.C against the order of Hon'ble 
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District Judge dismissing the Misc appeal 2/13 which was preferred against the order 

of rejection by Civil Judge to grant temporary injunction. As Hon'ble H.C in the said 

CRP 348/13 vide order dated 30/09/13 observed that the plaintiff can approach 

pollution Control Board so they approached the Pollution Control Board and the 

Pollution Control Board after inquiry vide order dated 28/1/14 directed the defendant 

to close the Mill. Ext-14 is shown as the order of Pollution Control Board dated 28th 

January/2014 issuing closure order. The Ext-15 certified copy of the Writ application 

No.2128 filed by the respondent confirmed that the respondent approached the 

Pollution Control Board immediately after final order passed in the CRP-348/13. So it 

appears that from the very beginning, the respondent/plaintiffs approached different 

authority including the official defendants including the Pollution Control Board raising 

their grievance against establishing the Mill which has caused air and sound pollution 

causing affect on the health of plaintiffs as well as their family members and also 

about the hamper in the studies of their children due to sound pollution. It appears 

that immediately since after the running of the Mill as disturbance was caused in 

peaceful enjoyment of life and property of the plaintiff due to the air and sound 

pollution causing impact on the health, studies of plaintiff's and their children as well 

as on the plants grown by the plaintiffs, the plaintiffs raised their objection and hence 

the plaintiff's  suit cannot be barred by waiver, aquisance and estoppee as claimed by 

the appellant in their appeal memo. The plaintiff during evidence stated that the 

residence of plaintiff Pradeep Sharma and Umesh Sharma's is 5 feet away from the 

Rice Mill and that other two plaintiffs residence is 30 feet away from the mill. PW-1 in 

his cross-examination stated that there is 5 feet boundary wall between the land of 

plaintiffs and the Rice Mill. 

 

20. The spot verification by the Pollution Control Board, Assam shows that the 

defendant No.1 did not take necessary measures for preventing the noise pollution 

and also the air pollution. The plaintiff who have deposed in this case had categorically 

stated that they are suffering from health disease due to the pollution caused from the 

operation of the Mill and that studies of their children has been affected due to sound 

pollution. 

 

21. The evidence of PW-5 Jayanta Das of pollution Control Board shows that during 

inquiry done by Board as per order of CRP-348/13 it appeared that high noise barrier 
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wall was not raised in the Mill. sound proof wall was not constructed, sufficient ring 

ball and lining of ceiling were not used. Vibration dampening, pad to the dispensing 

tray and emission control measure were not adopted. Rigid enclosure in the vibration 

and scanning, dust collector system was not adopted. In the closure notice given by 

the Pollution Control Board to defendant (Ext-14) it is clearly mentioned that though 

the defendant was asked to adopt Pollution Control measure to keep the noise level 

within permissible limit yet no such measure was adopted by the owner of the Mill. It 

is clearly mentioned in Ext-14 that for not adopting pollution control measure and for 

establishing the Mill in a different plot of land other than the land document submitted 

by the defendant to the Board at the time of seeking permission, the closure notice 

was given to the defendant No.1. Though as shown by defendant vide Ext- Pratham 

cha the consent was granted by the pollution control Board, Assam to the defendant to 

set up the Mill yet as according to the terms and condition adequate pollution control 

measure were not adopted so closure notice was issued. Though there was condition 

in the consent letter Ext-Pratham Cha that no noise pollution is to be created; that all 

the pollution control measure has to be installed prior to commissioning of the unit; 

that noise dampening wall have to be arranged; that the industry must incorporate; 

antipollution  equipments in the plant to keep the suspended particulate matter within 

limit, that care must be taken to keep the dust within industrial campus; that no air, 

water pollution shall be created by the industry beyond the limits prescribed by the 

Board yet as pollution Control measures were not adopted as testified by PW-5 and as 

the mill was established at a different plot of land not shown to the Board, so the 

closure notice was issued. The Ext-14 shows that Board has the power to withdraw the 

consent. The evidence of PW-5 and Ext-14 shows that necessary measure was  not 

taken by the defendant for preventing the noise pollution and accordingly the closure 

notice was issued. 

 

22. The pollution control board has authority under section 31A of the Act of 1981 

to direct any person or authority closure, prohibition or regulation of any industry, and 

can also issue directives for the stoppage or regulation of supply of electricity, water or 

other services. Section 31 A of the Act of 1981 is quoted as below:- 

 “31-A. Power to give directions- Notwithstanding anything contained in any 

other law, but subject to the provisions of this Act and to any directions that the 

Central Government may give in this behalf a Board may, in the exercise of its powers 
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and performance of its functions under this act, issue any directions in writing to any 

person, officer or authority, and such person,officer or authority shall be bound to 

comply with such directions. 

 

Explanation- For the avoidance of doubts, it is hereby declared that the power to issue 

directions under this section includes the power to direct- 

 

(a) the closure, prohibition or regulation of any industry, operation or process; or 

(b) the stoppage or regulation of supply of electricity, water or any other service.” 

 

Section 31A inserted in the act of 1981 by the act 47 of 1987 w.e.f. 1.4.1988 provides 

for emergency measures of closure, prohibition or regulation of any industry and the 

directions to stop or regulation of power of electricity, water  and other services by the 

Board for exercise of powers and performance of its functions. These extreme 

measures can be adopted by the Board, on the precautionary principles, accepted as 

environmental law of the country with reference to Art. 47(48A); 51-A (G) declared in 

Vellor Citizens Welfare Forum (Supra). The precautionary principle for preventing an 

anticipated environmental damage has been accepted as part of sustainable 

development principle under the People's Union for Civil Liberties Vs. Union of India, 

(1997) 3 SCC 433; A.P. Pollution Control Board Vs. Prof. M.V. Nayudu, (1999) 2 SCC 

718; M.C. Mehta Vs. Union of India, (2009) 6 SCC 142 and M.C. Mehta Vs. Union of 

India, (2004) 12 SCC 118. 

  

23. In the case of M/s Manoj Mini Rice Mill Angarh  Vs State of U.P & Ors.  in Civil 

Misc. Writ petition No.33870 it is held by Hon'ble  Allahabad High Court  on 26 

November, 2010 that Where after receiving any complaint or any report and after 

causing an inspection to verify the pollution beyond permission limits, the Board is 

prima facie of the opinion that the running of the industry is causing pollution, which is 

detrimental to the environment and is dangerous to public health, the Board can 

exercise powers under section 31 A by issuing directions contemplated therein.   

 

24. In the case at our hand the defendant approached the Hon'ble High Court 

against the order of closure issued by the Board vide WP(C)2128/14 and Hon'ble High 

Court stayed the order of Pollution Control Board until returnable date vide order dated 
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21/04/14. However the final order dated 3/2/17 of the said WPC shows that the writ 

petition was closed by granting liberty to the petitioner to pursue appropriate remedy 

as available to him under law against the decree passed by the Civil Court. The 

defendant could not show anything in spite of cross-examination of the PW-5  that the 

ground shown in the closure order Ext-14 and the evidence of PW-5 relating to 

absence of any measure taken by the Mill authority/defendant No.1 for preventing 

noise pollution and air pollution is false. Evidence on record established that the Mill 

was situated to the contiguous northern and southern boundary of the residential 

house of the plaintiffs. It is also established that the basti land and the orchard of the 

plaintiffs are also situated in the adjacent boundary of the Mill. The evidence on record 

shows that there is only 5 feet high boundary wall in between the Mill and the land of 

plaintiffs. Boundary wall of 5 feet height cannot prevent the air pollution and sound 

pollution created by the Mill in which pollution control measure as stated by PW-5 was 

not adopted.  One Sri Binoy Das made spot verification of the Huller-Sheller Rice Mill 

and Grinder and later on some other person had conducted spot verification 2 to 3 

times. On the basis of the report available in the office of pollution control board PW-5 

has stated that the M/s Gopal Rice Mill was not established in the plot of land which 

was shown at the time of obtaining permission for establishing it. It is found from his 

evidence that at the time of obtaining permission for the Rice Mill, the four boundaries 

were shown as North-Promod Sarma, South-Umesh Sarma, East-Road and West-Mahin 

Das. But on spot verification it was found that the Rice Mill was established in the land 

where the four boundaries are North-Pradip Sarma and Umesh Sarma, South-Prabhas 

Sarma and Gyanada Sarma, East- Road and West-Pradip Sarma, The plaintiffs 

evidence also supported the said fact. The plaintiffs deposed about the fact that due to 

noise and air pollution emanating from the Rice Mill the plaintiffs and thier family 

members suffered from health problem, studies of children of plaintiffs has also been 

hampered. orchard has been affected and that they cannot peacefully enjoy the life 

and property. 

 

25. The defendant nowhere disclosed that the land where the Mill was situated is a 

commercial land. During evidence the defendant exhibited a document Ext-Jha shown 

to be issued by the circle officer, Nalbari where it is mentioned that the land of dag 

No.284 patta 17 is a commercial land. However, the said document was not proved by 
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examining the issuing authority or by examining any official of the issuing authority 

and hence cannot be accepted as correct. 

 

26. The cross-examination of the DW-1 shows that there is the residential houses 

of the plaintiffs and many other persons namely, Rubul, Binoy Sharma, Bhubanswar 

Sharma, Nabajit Sarma, Jiten Sharma, Bapan Sharma, Naba Sharma in the close  

vicinity of the mill. The defendant No.1 stated during cross that near the mill there are 

the house of 50 persons. The evidence on record shows that the mill has been 

established in a thickly populated area which is purely a residential area. Admittedly 

the Mill runs from 8 am to 5 am. The mill was  constructed without taking any 

measure for preventing air pollution and sound pollution as testified and proved by the 

PW-5 an official from pollution Control Board. 

 

27. The appellant argued that the respondents/plaintiffs wrongfully mislead the 

court by stating that NOC of Pollution Control Board is required. It is submitted that 

actually Gazette notification of Assam vide Memo No-WB/G907/1314/03 dated 1-10-

2013 (Ext-Ditiya cha) clearly shows that for establishing a small industries including 

Rice Mill and Rice Puff consent is not required from the Board. under Air (Prevention 

and Control of pollution) Act 1981, but the learned trial court failed to appreciate this 

exhibit in its proper perspective and decreed the plaintiffs suit illegally and therefore it 

is not sustainable and liable to be set aside. 

 

28. It is rightly held by learned trial court that even if Ext-'Ditia Cha' is accepted as 

genuine then also it cannot justify that the establishment of the Mill of the plaintiff 

would not cause any pollution or nuisance to the plaintiffs. Rather the overwhelming 

evidence of plaintiffs as well as PW-5 made it clear that by creating the Mill air and 

noise pollution has been caused by the defendant No.1 and 2.    

 

29. Right to live guaranteed by the constitution is a fundamental right. It includes 

the right of enjoyment of pollution free air for full enjoyment of life. The Rice Mill 

which  was established in a thickly populated residential area without any protection 

measure to restrain air and sound  pollution has definitely caused air pollution and 

noise pollution affecting the plaintiffs whose residential house are contiguous to the 

Mill. 
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30. Hon'ble Supreme Court in AIR 2000 SC 2773 (Church of God (Full Gospel) in 

India –Vs- K.K.R. Majestic Colony Welfare Association),  observed  that “ In our view, 

in a civilized society in the name of religion, activities which disturb old or infirm 

persons, students or children having their sleep in the early hours or during day-time 

or other persons carrying on other activities cannot be permitted. It should not be 

forgotten that young babies in the neighbourhood are also entitled to enjoy their 

natural right of sleeping in a peaceful atmosphere. A student preparing for his 

examination is entitled to concentrate on his studies without their being any 

unnecessary disturbance by the neighbours. Similarly, old and infirm are entitled to 

enjoy reasonable quietness during their leisure hours without there being any nuisance 

of noise pollution. Aged, sick, people afflicted with psychic disturbances as well as 

children up to 6 years of age are considered to be very sensible to noise. Their rights 

are also required to be honoured.” In the said case the Hon'ble Supreme Court held 

that “ Further, it is to be stated that because of urbanization or industrialization the 

noise pollution may in some area of a city/town might be exceeding permissible limits 

prescribed under the rules, but that would not be a ground for permitting others to 

increase the same by beating of drums or by use of voice amplifiers, loudspeakers or 

by such other musical instruments and, therefore, rules prescribing reasonable 

restrictions including the rules for the use of loudspeakers and voice amplifiers framed 

under the Madras Town Nuisance Act, 1889 and also  the Noise Pollution (Regulation 

and Control) Rules, 2000 are required to be enforced . We would mention that even 

though the Rules are unambiguous, there is lack of awareness among the citizens as 

well as the Implementation Authorities about the Rules or its duty to implement the 

same. Noise polluting activities which are rampant and yet for one reason or the other, 

the aforesaid Rules or the rules framed under various State Police Acts are not 

enforced. Hence, the High Court has rightly directed implementation of the same. 

  

31. In Acharjya Maharshi Narendra Prasadji Anad Prasadji Maharaj and others – vs- 

The State of Gujrat and others reported in 1975(1) SCC 11, the Hon'ble Supreme 

Court observed that “ no rights in an organized society can be absolute. Enjoyment of 

ones rights must be consistent with the enjoyment of rights also by others. Where in a 

free play of social forces it is not possible to bring about a voluntary harmony, the 

State has to step in to set right the imbalance between competing interests. a 
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particular fundamental right cannot exist in isolation in a water-tight compartment. 

One Fundamental Right of a person may have to co-exist in harmony with the exercise 

of another Fundamental Right by others also with reasonable and valid exercise of 

power by the State in the light of the Directive Principles in the interests of social 

welfare as a whole. 

 

32. In AIR 1998 Karnataka 281 (K. Muniswamy Gowda and another -vs- State of 

Karnataka and others): it is observed by Hon'ble S.C “The petitioners are seeking an 

appropriate writ or direction against the respondents for shutting down of the rice mill 

set up by the 8th respondent, which is situated contiguous to the residential house of 

the petitioners causing health hazards by emitting husk and dust in the entire 

atmosphere surrounding the area, resulting in violation of the fundamental right of the 

petitioners as also the Pollution Control Laws. In the present case, admittedly the 8th 

respondent has not obtained any consent from the Pollution Control Board Board. 

According to the 8th respondent, as disclosed in the statement of objections, he has 

not obtained the said consent in view of the resolution dated 10-3-1992 issued by the 

State Pollution Control Board. In the said resolution, several industries including the 

rice huller and flour mill have been exempted from the provisions of the Air Act. The 

said resolution of the State Pollution Control Board has already been declared as ultra 

vires and inoperative by me, since neither the State Government nor the State 

Pollution Board has any power to exempt any industrial plant from the operation of the 

Air Act. The 8th respondent cannot in law run its rice milling industrial plant, unless he 

obtains consent from the State Pollution Board under Section 21 of the Air Act. As such 

they are directed to stop the running of the said industry forthwith. The writ petition is 

accordingly allowed with cost and exemplary damages assessed at Rs. 21,000/- to be 

paid equally that is Rs. 7,000/- each by the first, second and the eighth respondents in 

favour of the first petitioner within three weeks.” 

 

33. In the  case at our hand the Rice Mill has not been established in the land 

which was shown in the documents before the pollution Board at the time of getting 

permission. Rather it is established at the close vicinity of plaintiffs residential house. It 

is established that the running of the Mill has caused nuisance by causing noise and air 

pollution and health hazard on the plaintiff and their family as well as causing 

impediment in the education of the children of the plaintiffs family. 
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34. The appellant side strenuously argued that suit of plaintiff is specifically barred 

u/s-34 and 41 of the specific relief Act. A person whose right to enjoyment his own 

property is disturbed by the activities of his neighbour causing  disturbance in his 

peaceful enjoyment of life and property by causing nuisance by noise and air pollution 

which affected the health and studies of the person and his family definitely can file a 

declaratory suit U/S 34 of the Specific relief Act.   

 

35. U/s-41(f) of the Specific Relief Act injunction cannot be granted to prevent on 

the ground of nuisance an act of which it is  not reasonably clear that it will be a 

nuisance. 

 

36. In the instant case the act of the defendant in causing air and sound pollution 

by running the Mill in a residential area without taking the measures for preventing the 

air and sound pollution which has affected the health, studies and orchard of the 

plaintiff is definitely a nuisance or interference with the right of peaceful enjoyment of 

life and property of the plaintiffs. Hence there is no bar in granting a declaratory 

decree and granting mandatory and permanent injunction. On the basis of foregoing 

discussion I am of the  opinion that learned Civil Judge has correctly decided Issue 

No.4. 

 

37. On the basis of foregoing discussion it is found that learned Civil, Nalbari has 

rightly decreed the suit. I found nothing to interfere with the decision of learned trial 

court. 

 

O  R  D  E  R 

 

38. In the result the appeal is dismissed on contest with cost. The judgment and 

decree passed by learned trial court is upheld. 

 

39. The judgment is delivered in the open court. 

 

40. prepare a decree accordingly.   

  



23 

 

 Return back the LCR to the trial court with a copy of judgment passed by this 

court. 

 

 Judgment is given under my hand and the seal of this court on this the 12th  

day of  December/2018. 

 

 Dictated and corrected by me                        District   Judge, 

                                                                                      Nalbari. 

           District Judge, 

                           Nalbari. 

 

D. Roy 


